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PER CURIAM.

This case is back before this Court on remand from the Supreme Court. In the remand
order, the Supreme Court held that plaintiffs had standing to challenge the legality of certain
provisions of the collective bargaining agreement, and sent the case back for us to consider the
remaining issues raised by the parties. See Mona Shores Board of Education v Mona Shores
Teachers Education Association, 480 Mich 1107; 745 NW2d 752 (2008). After reviewing the
remaining issues, we affirmin part, reversein part, and remand.

|. Facts and Proceedings

The parties entered into a collective bargaining agreement (CBA) for the period August
24, 2000, through August 30, 2003, and subsequently extended the agreement through August
30, 2004. The CBA required all disputes to be resolved by a grievance procedure and, if
necessary, by arbitration.

The school board filed tenure charges for dismissal against David Rodriguez. Rodriguez
appeaed the school board’s decision to the State Tenure Commission, but ultimately withdrew
the appeal and chose to proceed with early retirement under Article 2000 of the CBA. The
school district superintendent determined that Rodriguez’ withdrawal of his appeal terminated
his employment as of December 12, 2003, and that Rodriguez lacked standing to elect early
retirement.



Defendant filed a grievance on behaf of Rodriguez, alleging that plaintiffs refusal to
acknowledge that Rodriguez qualified for early retirement violated Article 2000 of the CBA.
The grievance was denied, and the matter proceeded to arbitration.

Plaintiffs alleged that several provisions in Article 2000 of the CBA violated the State
Civil Rights Act, MCL 37.2101 et. seq. (CRA) and the Age Discrimination in Employment Act
(ADEA), 29 USC 621 et. seg. and thus rendered certain provisions of the CBA null and void and
precluded the receipt of early retirement benefits by Rodriguez. At issue were the following
provisions:

ARTICLE 2000

RETIREMENT BENEFITS

2001. Any teacher at the top of any column (BA, MA- MA+30, or Non-Degree)
of the salary schedule may elect to retire from the Mona Shores School District.

2002. The teacher shall receive Social Security supplement benefits according to
the following schedule. However, any teacher electing to retire at a time other
than between school years or at the end of a semester shall forfeit his’her initial
payment. Exceptions can be made by mutual consent of the Superintendent and
the Association.

2002.1
Age of Teacher Initial Quarterly
(at time of retirement) Payment ment
58 or less $5,000 $300
59-61 $4,000 $250
62-64 $3,000 $250

2002.2 In addition to the above, a teacher electing to retire under the provisions
of this Article who has fifty (50) or fewer accumulated sick leave days shall
receive payment of Fifteen Dollars ($15.00) for every day of accumulated sick
leave as of higher last workday. Teachers who have more than fifty (50) days of
accumulated sick leave but less than one hundred (100) shall receive payment of
Twenty Dollars ($20.00) for every day of accumulated sick leave as of higher last
work day. Teachers who have one hundred (100) days or more of accumulated
sick leave shall receive payment of Twenty-five Dollars ($25.00) for every day of
accumulated sick leave as of his’her last workday. This amount shall be paid at
the same time that the initial early retirement payment is scheduled to be paid.



2003.1 Teachers electing early retirement shall be provided, without cost to the
teacher, MESSA Super Care | for the teacher and his/her spouse and/or eligible
dependents who elect such coverage.

2003.2 A teacher who retires [under] the provisions of Article 2000, may elect to
participate in the health insurance plan provided by the Michigan Public School
Employees Retirement System in lieu of the Board provided MESSA Super Care
|. If ateacher so elects, the Board agrees to increase the teacher’ s yearly payment
by the following amount: $1,000 for a teacher with no spouse or eligible
dependent and $2,000 for all other teachers, provided that if a husband and wife
are both retirees and both elect to participate in the health insurance plan provided
by MPSERS, the first shall receive an increase of Two Thousand Dollars ($2,000)
per year and the second shall receive an increase of One Thousand Dollars
($1,000) per year. The above amount to be paid quarterly with the first payment
at the end of the third month following the effective date of the retirement.

Teachers currently retired and receiving benefits under Article 2000 will be
offered the opportunity to exchange their MESSA SM | coverage for the above-
stated increase in their yearly payment. Payment in this situation shall be made
quarterly with the first amount at the end of the third month following the
effective date of the exchange. A teacher who elects to receive an increased
yearly payment in lieu of Board-paid MESSA medical insurance waives any
future clam for Board-paid medical insurance.

* * *

2005. These benefits shall terminate the month the teacher attains the age of
sixty-five (65) years, becomes eligible for Social Security benefits, dies, or ten
(10) years after receipt of the initial cash payment, whichever occursfirst.

Defendant took the position that Rodriguez met all eligibility requirements in the CBA
for early retirement. Defendant also asserted that the arbitrator had no jurisdiction to determine
whether the contract provisions violated state and federal law; rather, the arbitrator's sole
obligation was to interpret and apply the terms and conditions of the CBA.

Paintiffs took the position that because Rodriguez failed to pursue his appeal of the
board’ s decision to terminate his employment, he had no right to early retirement benefits under
the CBA. Moreover, plaintiffs asserted, even if such aright existed, the provisions under which
Rodriguez asserted his claim were null and void because they discriminated on the basis of age.
Plaintiffs contended that the CBA precluded the application of any provision that is contrary to
law; thus, the arbitrator had the authority to conclude that various provisions in Article 2000
were null and void.

In a decision issued on May 9, 2005, the arbitrator ruled in favor of Rodriguez. The
arbitrator found that Rodriguez’ employment had not been terminated on the date he elected
early retirement; therefore, he was dligible for benefits under Article 2000 of the CBA. The
arbitrator declined to rule on plaintiffs’ assertion that various provisions of the CBA were illegal
and therefore null and void, concluding that no such ruling was required under the terms of the
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CBA. The arbitrator directed that Rodriguez be paid retirement and health benefits in
accordance with the provisions of Article 2000.

Plaintiffs filed suit in the Muskegon Circuit Court, seeking to vacate the arbitration award
and asking the court to declare that various portions of the CBA violated the CRA and the
ADEA. Specifically, Count | of the complaint sought vacation of the arbitration award on the
ground that the arbitrator exceeded his authority by effectively modifying:

a Article 2000, which limits eligibility for retirement under its
provisions to a teacher who elects to retire prior to the effective date of hisher
termination of employment.

b. Article 1500, Section 1503 which renders null and void any
provision of the Agreement or any application of the Agreement to any employee
or group of employees that is contrary to law.

Count Il sought a declaration that Sections 2002.1, 2003.1, 2003.2, and 2005 of Article 2000 of
the CBA violated the CRA and the ADEA, and/or violated public policy, and thus were null and
void. Plaintiffs sought to enjoin defendant from attempting to force plaintiffs to comply with
Article 2000, and also sought damages, costs, and attorney fees. Defendant filed a counterclaim
to enforce the arbitration award.

Both parties moved for summary disposition. In a decision entered on June 19, 2006, the
circuit court granted plaintiffs motion and denied defendant’s motion. The circuit court rejected
defendant’s assertion that the Michigan Employment Relations Committee (MERC) had
exclusive jurisdiction over the matter, reasoning that MERC could not resolve Rodriguez’s
situation.

The circuit court observed that Section 2002.1 of the CBA calculated benefits to which
an early retiree was entitled based solely on the retiree’s age. The circuit court concluded that
Section 2002.1 violated the ADEA because it discriminated on the basis of age, and enjoined
enforcement of that provision only. The circuit court declined to enjoin the enforcement of any
other provision of Article 2000, but vacated the arbitration award in its entirety based on its
finding that Section 2002.1 violated the ADEA. The circuit court awarded plaintiffs taxable
costs, but declined to award attorney fees.

[I. Standard of Review
A. In Generd

An appellate court reviews atrial court’s decision on a motion for summary disposition
de novo to determine if the moving party is entitled to judgment as a matter of law. Maiden v
Rozwood, 461 Mich 109, 118; 597 NwW2d 817 (1999). Questions of law, including the proper
interpretation of a contract, are also reviewed de novo. Wold Architects & Engineersv Strat, 474
Mich 223, 229; 713 NW2d 750 (2006); Archambo v Lawyers Title Ins Corp, 466 Mich 402, 408;
646 NW2d 170 (2002).



Both parties challenge the trial court’s summary disposition ruling with respect to the
arbitration award. Because the parties’ motions were based on matters outside the pleadings, we
review the motions under MCR 2.116(C)(10). Spiek v Dep't of Transportation, 456 Mich 331,
338; 572 NW2d 201 (1998). A motion under MCR 2.116(C)(10) tests the factual sufficiency of
aclam. Maiden, supra at 118. Summary disposition is appropriate if the submitted evidence,
viewed in a light most favorable to the nonmoving party, fails to establish a genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Id. at 120.

B. InaChallenge To aLabor Arbitration Award

When a party challenges an arbitration award, a court’s standard of review depends on
whether the arbitration arises from statute or the common law. City of Ferndale v Florence
Cement Co, 269 Mich App 452, 460; 712 NW2d 522 (2006). Here, we are dealing with statutory
arbitration, in that MCL 423.9d governs the arbitration of labor disputes. Sheriff of Lenawee
County v Police Officers' Labor Council, 239 Mich App 111, 118; 607 NW2d 742 (1999), citing
Lincoln Park v Lincoln Park Police Officers Ass'n, 176 Mich App 1, 4; 438 NW2d 875 (1989),
set forth the limited review of labor arbitration decisions that we must employ:

The necessary inquiry for this Court’s determination is whether the award
was beyond the contractual authority of the arbitrator. Labor arbitration is a
product of contract and an arbitrator’s authority to resolve a dispute arising out of
the appropriate interpretation of a collective bargaining agreement is derived
exclusively from the contractual agreement of the parties. It is well settled that
judicial review of an arbitrator’s decision is limited. A court may not review an
arbitrator’s factual findings or decision on the merits. Rather, a court may only
decide whether the arbitrator’s award ‘draws its essence’ from the contract. If the
arbitrator in granting the award did not disregard the terms of his employment and
the scope of his authority as expressly circumscribed in the contract, judicial
review effectively ceases. [(Citations omitted.)]

1. Analysis
A. §2002.1 and the ADEA

We first address the parties’ arguments concerning the validity of the cash incentives paid
to retirees under 8 2002.1. Section 2002.1 isthe first of several benefits labeled “ Socia Security
supplement benefits.” Unlike the qualifications for retirement in § 2001, which permits any
teacher at the top of the salary schedule to retire, 8 2002.1 provides for supplemental benefits to
retirees based solely on the age of the teacher at the time of retirement. Initial payments range
from $5,000 (58 years of age or less) to $4,000 (59 to 61 years of age) to $3,000 (62 to 64 years
of age). Retirees are entitled to quarterly payments in a similar fashion, such that teachers
retiring at age 58 or less receive the largest quarterly payment. Section 2002.1 does not provide
for any payments for teachers who retire at or after age 65. Further, the termination of benefitsis
addressed in § 2005, which states:

These benefits shall terminate the month the teacher attains the age of

sixty-five (65) years, becomes eligible for Socia Security benefits, dies, or ten
(10) years after the receipt of theinitial cash payment, whichever occursfirst.
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The trial court correctly held that the benefit provided to retirees under 82002.1 is unlawful
under the ADEA.

Under 29 USC 623(a), an employer is prohibited from discriminating against an
individual with respect to “compensation, terms, conditions, or privileges of employment,
because of such individual’s age.”* After the remand order was issued by our Supreme Court,
the United States Supreme Court decided Kentucky Retirement Systems v EEOC, 554 US
128 SCt2361; L Ed2d __ (2008). In that case the Court reversed the en banc decision of
the US Court of Appeals for the Sixth Circuit, see 467 F3d 571 (CA 6, 2006), and held that
Kentucky’s special retirement plan for workers holding certain hazardous positions did not
violate the ADEA. In doing so, the Court held that although a plaintiff must still prove that age
actually played a role in the decision to implement the provision, slip op at 5, the differences
between benefits and age under the Kentucky plan were not “‘actually motivated’ by age.” 1d.,
a 6. The Court utilized at least six different factors particular to that case in reaching it's
conclusion, repeatedly recognizing that it was dealing “with the quite special case of differential
treatment based on pension status’ and that it was “in no way [unsettling] the rule that a statute
or policy that facially discriminates based on age suffices to show disparate treatment under the
ADEA.” Id., a 10-11 (emphasis in original). Thus, although Kentucky Retirement Systems
provides a refresher on ADEA law as it applies to particular pension programs, it does not
otherwise provide us guidance on the factually different provisions at issuein this case.

Here, as previoudly discussed, § 2002.1 provides for an initial lump sum payment and
quarterly payments to retirees based solely on the age of the teacher at the time of retirement,
with teachers who retire at a younger age (58 or less) receiving larger sums of money than those
who retire between the ages of 59 and 64. Therefore, athough the early retirement incentive
plan is voluntary, teachers who retire at a younger age are treated more favorably than those who
retire at an older age, based not on years of service or some other nondiscriminatory factor, but
solely on their age at retirement, and thus, older teachers who choose to exercise their early
retirement option are discriminated against because of their age. Furthermore, teachers who
chose to retire at an age of 65 or higher, receive no incentive to retire. The “carrot” of early
retirement incentives cannot be extended based solely on the age of the retiree. Accordingly, 8
2002.1 is facidly invalid. See Solon v. Gary Community School Corp, 180 F3d 844, 852-855
(CA 7, 1999) (holding that an early retirement incentive plan allowing employees who retire at
age 58 to receive four years of incentive payments, while only allowing two years of incentive
payments to employees who retire at age 60, and no incentive payments to employees that retire
at the age of 62 or higher, was discriminatory on its face).

Further, the Mona Shores TEA has failed to substantiate its position that 8 2002.1 is
lawful under 29 USC 623(f) or (). 29 USC 623(1)(A)(ii)(11) provides that subsection 29 USC
623(a) is not violated solely because an employee pension benefit plan provides for “social

! Pursuant to 29 USC 630(1), “[t]he term ‘compensation, terms, conditions, or privileges of
employment’ encompasses all employee benefits, including such benefits provided pursuant to a
bona fide employee benefit plan.”



security supplements for plan participants that commence before the age and terminate at the age
(specified by the plan) when participants are eligible to receive reduced or unreduced old-age
insurance benefits under title Il of the Social Security Act (42 USC 401 et seq.), and that do not
exceed such old-age insurance benefits.”?

The type of payment falling with subsection (I)(A)(ii)(11) must be linked to a “defined
benefit plan” and serve to bridge the gap between the employee’s age and the age at which the
employee becomes eligible for reduced or unreduced social security benefits. Solon, supra at
854. Here, the Mona Shores TEA has not adequately established that § 2002.1 merely reduces
benefit payments based on eligibility to receive old-age insurance under the Social Security Act,
asit isalso unclear how the cash payments are linked to expected social security benefits. Quite
simply, the periodic payments appear to be nothing more than amounts paid on a dliding scale to
those persons who have retired, with the amounts being solely dependent on aretiree’ sage. This
isunlawful under the ADEA, unless specifically authorized by another section of the statute.

29 USC 623(f)(2)(B)(ii) is one such section, asit providesthat it shall not be unlawful for
an employer or labor organization to observe terms of a bonafide employee benefit plan that isa
“voluntary early retirement incentive plan consistent with the relevant purpose or purposes’ of
the ADEA.® Thetrial court’s determination that § 2002.1 does not fall within the safe harbor of
29 USC 623(f)(2)(B)(ii), because the evidence indicated that § 2002.1 discriminates solely on the
basis of age, was correct. “Arbitrary age discrimination occurs when an employer denies or
reduces benefits based solely on an employee’ sage.” Jankovitz v Des Moines Independent
School Dist, 421 F3d 649, 654 (CA 8, 2005) (emphasisin original); see also EEOC v Hickman
Mills Consolidated School Dist No 1, 99 F Supp 2d 1070 (WD Mo, 2000).

B. Enjoining § 2002.1

An injunction is an extraordinary remedy that is granted only where justice requires it,
there is an inadequate remedy at law, and there exists a real and imminent danger of irreparable
harm. Higgins Lake Prop Owners Ass' n v Gerrish Twp, 255 Mich App 83, 106; 662 NW2d 387
(2003). A tria court’s grant of injunctive relief is reviewed for an abuse of discretion. Michigan
Coalition of State Employees Union v Civil Service Comm, 465 Mich 212, 217; 634 NW2d 692

% The amended statute, which does not impact this case, adds specific provisions applicable to
local educational agencies and education associations.

% Mona Shores Schools argument that the Mona Shores TEA was required to plead this statutory
provision as an affirmative defense to the claim for declaratory and injunctive relief is without
merit. First, the argument is not well developed. Second, the question of waiver is not
dispositive of this appeal because affirmative defenses may be amended. See MCR 2.116(1)(5)
and MCR 2.119(F)(3). Therefore, the trial court appropriately considered the merits of the Mona
Shores TEA’ s position regarding subsection (f)(2)(B)(ii).



(2001). Because the tria court correctly held that § 2002.1 violated the ADEA, the trial court
properly enjoined enforcement of the unlawful provision.*

The Mona Shores TEA'’s reliance on the unclean hands doctrine to preclude injunctive
relief is misplaced. The unclean hands doctrine is a self-imposed doctrine that forecloses
equitable relief to one tainted with inequitableness or bad faith relative to the matter upon which
relief is sought. Sachnik v Winkel, 394 Mich 375, 382; 230 NW2d 529 (1975); see also Rose v
Nat’| Auction Group, Inc, 466 Mich 453, 463; 646 NW2d 455 (2002). Because the matter before
the trial court involved anillegal contract provision, the propriety of any relief was dependent on
the enforceability of theillegal provision. Under the doctrine of “pari delicto,” courts often leave
parties as they find them when they enter into an illegal contract if it can be shown that the
parties purposely drafted an illegal contract (or contract provision) with the intent to benefit
themselves. Jones v Chennault, 323 Mich 261, 267; 35 NW2d 256 (1948). Recognized
exceptions to this general rule include circumstances “(1) where forfeiture would
disproportionately affect a party whose conduct does not warrant such a harsh result, (2) where a
claimant may be excusably ignorant of facts that the other party is not, or (3) where the parties
are not equally wrong.” Rose, supra at 471-472, citing Farnsworth, Contracts, § 5.9, pp 76-78;
see also William's Delight Corp v Harris, 87 Mich App 202, 211; 273 NW2d 911 (1978).
Further, a contract term may be unenforceable if legislation provides that it is unenforceable or if
the “the interest in its enforcement is clearly outweighed in the circumstances by a public policy
against the enforcement of such terms.” See Restatement of Contracts, 2d, § 178.

Mona Shores TEA incorrectly argues that 8 2002.1 should continue to be enforced,
notwithstanding its illegality. Both parties were at fault for agreeing to a discriminatory
retirement incentive provision, but no evidence has been presented that the parties purposely
drafted an illegal provision with the intent to benefit themselves, which is evidenced by § 1503
of their CBA, which expressly contemplates that an unlawful provision will be “null and void
except to the extent permitted by law.” And while the Mona Shores TEA offered evidence that
there were seven new retirees in 2004 and that 37 existing retirees receive some type of
retirement benefits, the Mona Shores TEA offered no evidence regarding their individual
circumstances. Therefore, the trial court’s decision to enjoin the Mona Shores TEA from
enforcing theillegal contract provision should be enforced.”

* The tria court aso properly held that the Michigan Employment Relations Commission did not
have exclusive jurisdiction over the parties dispute. Although the MERC has exclusive
jurisdiction to determine unfair labor practices charges, see Lamphere Schools v Lamphere
Federation of Teachers, 400 Mich 104, 118; 252 NW2d 818 (1977), contractual and statutory
claims generaly involve different legal and factual issues to be decided in different forums. Bay
City School Dist v Bay City Ed Ass'n, Inc, 425 Mich 426, 430; 390 NwW2d 159 (1986). Because
the issue of whether the ADEA invalidated part of the CBA is a lega issue not particularly
within the scope of MERC' s expertise, the trial court was not precluded from deciding this issue.
Robers v Wayne County, 176 Mich App 192, 197; 439 NW2d 331 (1989).

® Because the injunctive relief ordered by the trial court was not dependent on Mona Shores

Schools being an aggrieved person under the ADEA, 29 USC 626(c)(1), we decline to consider
(continued...)
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There is partial merit to Mona Shores Schools' claim that the trial court erred by not
declaring the benefit provisions in 88 2002.2, 2003.1, 2003.2, and the termination-of-benefits
provision in 8 2005 of the CBA, unlawful under the ADEA. The benefit provisions (8§ 2002.2,
2003.1 and 2003.2) are lawful and are distinguishable from § 2002.1 because, on their face, they
do not contain age distinctions. Section 2002.2 provides that a teacher electing to retire may be
compensated for sick days, while 88 2003.1 and 2003.2 establish healthcare benefits for retirees,
regardless of age.

Only the termination-of-benefits provision in § 2005 uses age to determine a retiree's
eligibility for benefits, and a retiree’s age is not linked to the retiree’s igibility for Medicare.
The only event triggering termination is the retiree’'s age. Further, from its terms and its
placement in article 2000, it is clear that the parties intended that § 2005 apply to all of the
preceding listed retirement benefits in article 2005. Had the parties intended different
termination events for different benefits, the parties would not have provided for the first of the
listed termination events to be controlling. As a general principle of contract law, an
unambiguous contract is enforced as written unless it is contrary to law. Rory v Continental 1ns
Co, 473 Mich 457, 491; 703 Nw2d 23 (2005).

Because age alone serves as the termination event, the trial court erred in failing to
declare that this termination event in 8 2005 is invalid and unenforceable. However, the
illegality of part of 8§ 2005 does not render the entire retirement benefits plan invalid, given the
severance clause in 8 1503 and the existence of other termination events. Samuel D Begola
Services, Inc, supra at 641.

C. Vacating the Entire Arbitration Award

The Mona Shores TEA is correct in arguing that the trial court erred in vacating the entire
arbitration award based on its determination that a single benefits provision in article 2000 of the
CBA was invalid. It is apparent from the face of the arbitrator’s opinion and award that the
arbitrator decided two distinct matters: (1) whether Rodriquez was qualified for early retirement
under the terms of the CBA, and (2) whether the CBA required a decision concerning the
validity of specific benefits granted to retirees who qualify for early retirement. Whether
specific benefit provisions were unlawful had no bearing on whether Rodriquez was qualified for
early retirement, but only on whether Mona Shores Schools would be bound to comply with the
arbitrator’ s direction in the arbitration award that it pay benefits to Rodriquez in accordance with
article 2000.

In light of this, the trial court erred by vacating the entire arbitration award based on its
determination that a single benefits provision was unlawful. At most, having found § 2002.1
invalid and unenforceable, the trial court should have vacated only that part of the arbitration
award that required Mona Shores Schools to pay benefits to Rodriquez under § 2002.1.

(...continued)

the Mona Shores TEA’s argument that Mona Shores Schools lacked standing to bring a civil
action under the ADEA. B P 7 v Bureau of Sate Lottery, 231 Mich App 356, 359; 586 Nw2d
117 (1998).



Mona Shores Schools' errs in arguing that the arbitrator exceeded his authority when
concluding that Rodriquez was qualified for early retirement.® In labor arbitration, an arbitrator
may look for guidance from many sources, but the essence of the award must draw from the
CBA. Port Huron Area School Dist, supra at 152; Roseville Community School Dist v Roseville
Federation of Teachers, 137 Mich App 118, 123; 357 NW2d 829 (1984). The award should be
upheld so long as the arbitrator does not disregard or modify plain and unambiguous provisions
inaCBA. Poalice Officers Ass n of Michigan, supra at 343.

Section 1203.5 of the CBA provides that a grievance subject to arbitration “shall relate
solely to the application and interpretation of the terms of the [CBA].” Here, the arbitrator’'s
decision was based on his interpretation of severa provisions of the CBA, as well as his general
understanding of the procedures under the TTA. Because the arbitrator’s interpretation and
application of the CBA and the TTA relates to the merits of the parties’ dispute, it is not subject
to judicial review. Port Huron Area School Dist, supra at 150. Therefore, we reverse the trial
court’s order to the extent that it vacated the arbitrator's determination that Rodriquez was
qgualified for early retirement under the CBA. The arbitrator did not exceed his authority in
resolving this issue. Instead, the arbitrator applied the facts of this case to his reading of the
CBA.

Because of the injustice and inequity that could result from this determination, we aso
hold that a decision regarding the illegality of 8 2002.1 has a limited prospective effect applying
only to this grievant and all future grievants. To hold otherwise could result in serious injustices
to possible grievants who retired early in reliance on the aforementioned early retirement
incentive benefit terminology in the parties CBA. Indeed, there are an unknown number of
retirees who have opted for an early retirement and who are receiving the benefits provided for
under 8§ 2002.1. Their reliance on the previously presumed validity of the section is a factor in
favor of prospective effect. See Pohutski v City of Allen Park, 465 Mich 675, 697; 641 Nw2d
219 (2002); Apsey v Memorial Hospital, 266 Mich App 666, 679-680; 702 Nw2d 870 (2005),
rev’d on other grds, 477 Mich 120 (2007) (holding that its decision would be applied
prospectively because to apply the decision retroactively would “result in the dismissal of alarge
number of otherwise meritorious medical malpractice claims,” resulting in serious injustice to
the vast portion of the medical malpractice legal community who had been relying on the more
relaxed Uniform Recognition of Acknowledgments Act out of state notarial act requirements).’

® Although our review is ordinarily limited to issues actually decided by the trial court, Allen v
Keating, 205 Mich App 560, 564-565; 517 NW2d 830 (1994), we may overlook preservation
requirements to (1) prevent manifest injustice, (2) to consider an issue that is necessary to a
proper determination of the case, or (3) to consider a question of law for which the necessary
facts have been presented. Steward v Panek, 251 Mich App 546, 554; 652 NW2d 232 (2002).
Mona Shores Schools' has presented an issue of law.

’ Although the trial court denied without prejudice plaintiffs request for attorney fees, that issue
is not properly before us because plaintiffs never renewed the request before the trial court. Inre
Hensley, 220 Mich App 331, 335; 560 NW2d 642 (1996). In any event, there does not appear to

be any statutory provision that applies to this employer receiving attorney fees. See 29 USC
(continued...)
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Affirmed in part, reversed in part, and remanded. We do not retain jurisdiction.

/5! Peter D. O’ Connell
/s/ Christopher M. Murray
/s Alton T. Davis

(...continued)
626(b) and 29 USC 216(h).
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